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NOTICES 


DEPARTMENT  OF  LABOR 
Pension  and  Welfare  Benefit  Programs 
DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
EMPLOYEE  BENEHT  PLANS 

Notice  of  Pendency  of  Exemption  Relating 
to  a  Transaction  involviiw  the  Retire¬ 
ment  Plan  for  Employees  of  Dallas  North 
Lumber  Company  and  Affiliates  (Appli¬ 
cation  No.  D-345) 

Notice  is  hereby  given  of  the  pendency 
before  the  DQ>artznent  of  Labor  (the 
Department)  and  the  Internal  Revenue 
Service  (the  Seivice)  of  a  proposed  ex¬ 
emption  from  the  restrictions  of  section 
406(a)  and  406(b)(2)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act)  and  from  the  taxes  imposed  by 
secticm  4975  (a)  and  (b)  of  the  Internal 
Revenue  Code  of  1954  (the  Code),  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code.  ITie  pending  exemption 
was  requested  in  an  application  filed  by 
Harold  R.  Clark,  Trustee  for  the  Retire¬ 
ment  Plan  for  Employees  of  Dallas  N(M*th 
Lumber  Company  and  Affiliates  (Plan) 
and  by  Texteel  Manufacturing  Company. 
Inc.  (Texteel) ,  an  employer  of  employees 
covered  by  the  Plan,  to  exonpt  the  sale 
of  a  note  by  the  Plan  to  Texteel  and  as¬ 
sumption  by  Texteel  of  a  first  lien  note 
held  by  the  Plan.  Mr.  Clark  and  his  wife 
own  100  per  cent  of  the  outstanding  com¬ 
mon  stock  of  Texteel.  The  i^lication 
was  filed  pursuant  to  section  408(a)  of 
the  Act  and  section  4975(c)  (2)  of  the 
Code,  and  in  accordance  with  the  pro¬ 
cedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  AprU  28.  1975)  and 
Rev.  Proc.  75-26,  1975-1  C£.  722. 

Summary  of  Representations.  The  ap¬ 
plication  contains  facts  and  representa¬ 
tions  with  regard  to  the  priding  ex¬ 
emption.  which  are  summarized  below. 
Interested  persons  are  referred  to  the 
appli(;ation  on  file  with  the  Department 
and  the  Service  for  a  complete  statement 
of  representations. 

In  early  1972,  the  Plan  pimchased  100 
acres  of  unimproved  land  approximately 
two  miles  Northwest  of  the  City  of  Allen, 
Collin  County.  Texas.  This  land  was 
purchased  for  $150,039.  The  Plan  ac¬ 
quired  the  property  subject  to  a  note  in 
the  amount  of  $85,022  secured  by  a  first 
lien  on  the  propwity,  and  executed  a 
note  for  $27,507  secured  by  a  second 
lien.  The  balance  of  the  purchase  price 
was  paid  in  cash. 

Less  than  one  year  after  the  purchase, 
the  land  was  sold  by  the  Plan  for  $323,- 
976.  A  promissory  note  for  the  full  pur¬ 
chase  price  was  accepted  by  the  Plan, 
and  the  Plan  agreed  to  continue  to  pay 
the  principal  and  interest  on  the  afore- 
menti<med  first  Uen  note.  The  $323,976 
prcunissory  note  provided  for  Interest 
only  to  be  paid  for  the  first  ten  years  of 
the  note  (through  1982)  with  equal  prin¬ 
cipal  pasrments  over  the  note’s  remaining 
years.  Under  the  terms  of  the  note,  in 
the  event  of  default,  the  Plan  could  kxA 
only  to  the  property  for  satisfaction  oi 
the  note  and  not  to  the  maker  ct  the 
note. 


In  early  1975,  the  administrators  of 
the  Plan  decided  to  terminate  the  Plan 
due  to  the  termination  or  change  in 
ownership  of  the  corporations  partici¬ 
pating  In  the  Plan.  Rather  than  attempt 
to  distribute  beneficial  share  Interests  in 
the  assets  of  the  Plan  to  the  participants, 
or,  alternatively,  defer  payment  of  bene¬ 
fits  until  normal  retirement,  the  Plan 
administrators  decided  to  sell  the  note 
to  provide  sufBcient  funds  for  distribu¬ 
tion  of  benefits  to  the  beneficiaries. 

Attempts  were  made  to  sell  the  note 
through  advertisements  in  the  Wall 
Street  Journal  and  through  direct  nego¬ 
tiations  with  local  banks  and  financial 
institutions.  As  a  result  of  these  efforts, 
one  tentative  offer  was  received  which 
would  not  have  produced  sufficient  assets 
with  which  to  pay  the  actuarially  deter¬ 
mined  post-termination  accrued  benefits 
when  combined  with  the  other  assets  of 
the  Plan. 

To  provide  the  Plan  with  sufficient 
funds  to  pay  benefits,  Texteel  agreed  to 
purchase  the  note  from  the  Plan.  The 
terms  of  the  transaction  provided  for  an 
assumption  by  Texteel  of  the  impaid  bal¬ 
ance  on  the  first  lien  note,  cr^ts  for 
prepaid  Interest  and  accrued  Interest  on 
the  first  lien,  and  a  cash  payment  to  the 
Plan  of  $134,311.  The  sale  of  the  note  to 
Texteel.  which  occurred  on  April  30, 
1975,  produced  sufficient  funds  for  the 
Plan  to  pay  all  post-termination  accrued 
benefits  plus  additional  benefits  equiva¬ 
lent  to  approximately  10  per  cent  of  the 
post-termlnati(m  accrued  benefits.  Un¬ 
der  the  terms  of  the  Plsm,  subsequent  to 
termination,  all  assets  remaining  after 
distribution  of  post-termination  accrued 
benefits  to  participants  and  beneficiaries 
shall  be  returned  to  the  employer.  How¬ 
ever,  the  assets  in  excess  of  that  neces¬ 
sary  to  pay  post-termination  accrued 
b^efits  will  be  paid  to  the  participants 
and  beneficiaries  and  will  not  be  re¬ 
turned  to  the  employer. 

In  early  December,  1975,  subsequent 
to  the  sale  of  the  note,  the  maker  of  the 
note  suggested  to  TOxteel  that  the  maker 
and  Texteel  agree  to  reduce  the  princi¬ 
pal  amount  of  the  note  from  $323,976 
to  $199,370;  otherwise,  there  would  be 
a  default  on  the  note.  Texteel  agreed  as 
a  compromise  to  accept  75  per  cent  of 
the  Interest  then  due. 

An  appraisal  of  the  property  was  made 
on  Jime  1,  1976,  which  valued  the  prop¬ 
erty  at  $175,000  as  of  May  1.  1975. 

Notice  of  the  Plan’s  decision  to  ter¬ 
minate  was  filed  with  the  Pension  Bene¬ 
fit  Guaranty  Corporation  (PBGC).  TTie 
PBGC  examined  the  information  pro¬ 
vided  and  Informed  the  applicant  that 
it  appears  that  the  assets  of  the  Plan 
may  be  sufficient  to  satisfy  all  vested 
benefits  payable  tmder  the  Plan.  Ih  ad¬ 
dition,  the  PBGC  informed  the  Depart¬ 
ment  and  the  Service  that  Plan  assets 
are  sufficient  to  satisfy  the  guaranteed 
nonforfeitable  benefits  of  the  partici¬ 
pants  in  the  Plan. 

On  or  before  May  25,  1977,  a  copy  of 
the  notice  wUl  be  provided  to  each  par¬ 
ticipant  and  beneficiary  by  first  class 
mail.  Ck>pies  of  all  such  notifications  will 
be  forwarded  to  the  Department  and 


Service  at  the  time  they  are  available  or 
distributed. 

General  Information.  The  attention  of 
Interested  persons  is  directed  to  the 
following: 

(1)  The  fact  that  a  transaction  is  the 
subject  ol  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a  plan 
to  which  the  exemptiMi  is  applicable 
from  certain  other  provisicms  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the  ex¬ 
emption  does  not  apply  and  the  general 
fiduciary  responsibUi^  provisions  of 
section  404  of  the  Act  which,  among 
other  things,  require  a  fiduciary  to  dis¬ 
charge  his  duties  respecting  the  plan 
solely  in  the  interest  of  the  plan  par¬ 
ticipants  and  beneficiaries  and  in  a  pru¬ 
dent  fashion  in  accordance  with  subsec¬ 
tion  404(a)(1)(B)  of  the  Act,  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  a  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries. 

(2)  The  pending  exemption  does  not 
extend  to  transactions  prohibited  under 
section  406(b)  (1)  and  (3)  of  the  Act 
and  section  4975(c)(1)  (E)  and  (F)  of 
the  Code. 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)  (2)  of  the  Code,  the 
Department  and  the  Service  must  find 
that  the  exemption  is  administratively 
feasible,  in  the  interest  of  the  plan  and 
of  its  participants  and  beneficiaries,  and 
protective  of  the  rights  of  such  partici¬ 
pants  and  beneficiaries. 

(4)  The  pending  exempti(Hi,  if  granted, 
will  be  supplemental  to,  and  not  in 
derogation  of.  any  other  provision  of  the 
Act  and  the  Code,  including  statutory 
exemptions  and  transitional  niles. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the  trans¬ 
action  is  in  fact  a  prohibited  transaction. 

All  Interested  persons  are  invited  to 
submit  written  c(xnments  on  the  pend¬ 
ing  exemption.  In  order  to  receive 
consideration,  such  comments  must  be 
received  by  the  Department  on  or  before 
June  20, 1977.  In  addition,  any  Interested 
person  may  submit  a  written  request  that 
a  hearing  be  held  relating  to  ^e  pend¬ 
ing  exemption.  Such  written  request 
must  be  received  by  the  Department  on 
or  before  June  20, 1977,  and  should  state 
the  reasons  for  the  request  and  the 
nature  of  the  person’s  interest  in  the 
pending  exemption.  All  written  com¬ 
ments  and  requests  for  a  hearing 
(preferably  six  copies)  should  be  ad¬ 
dressed  to  the  Penslcm  and  Welfare 
Benefit  Programs,  Office  of  Regulatory 
Standards  and  Exoeptl(ms,  Room  C-4526. 
U.S.  Department  of  Labor.  200  Constitu¬ 
tion  Avenue.  NW.,  WariilngUm,  D.C. 
20216,  Attention:  Application  No.  D-345. 

Tlie  appUcatkm  for  exemptl(m,  re¬ 
quests  for  a  hearing  and  comments  will 
be  available  for  public  inspection  at  the 
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Public  Document  Room  of  Pension  and 
Welfare  Benefit  Programs,  UB.  Depart¬ 
ment  of  Labor,  Room  N-4677,  200  Con¬ 
stitution  Avenue,  NW„  Washington,  D.C. 
20216,  and  at  the  Internal  Revenue 
Service  National  Office  Reading  Room, 
1111  Constitution  Avenue,  NW.,  Wash¬ 
ington,  D.C.  20224. 

Pending  Exemption,  Based  upon  the 
appllcatim,  hereinabove  described,  the 
Department  and  the  Service  have  under 
consideration  the  granting  of  the  re¬ 
quested  exemption,  imder  the  authority 
of  section  408(a)  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  and  in  accord¬ 
ance  with  the  procedures  set  forth  In 
ERISA  Procedure  75-1  (40  PR  18471, 


April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-1  CB.  722,  so  that,  effective  April 
30,  1975,  the  restrictions  of  sections  406 

(a)  and  406(b)  (2)  of  the  Act  and  the 
taxes  Imposed  under  section  4975  (a)  and 

(b)  of  the  Code  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code, 
shall  not  apply  to  a  transaction  Involv¬ 
ing  the  sale  of  a  note  by  the  Plan  to 
Texteel  and  assumption  by  Texteel  of  a 
first  lien  note  held  by  the  Plan  pursuant 
to  the  terms,  c(xidltlons  and  representa¬ 
tions  set  forth  In  the  application. 

The  pending  exemption.  If  granted, 
will  be  subject  to  the  express  condltkms 
that  the  material  facts  and  representa¬ 


tions  contained  In  the  application  are 
true  and  complete,  and  that  the  applica¬ 
tion  accurately  describes  all  material 
terms  of  the  transaction  consummated 
pursuant  to  the  exemption. 

Signed  at  Washington,  D.C.,  this  11th 
day  of  May  1977. 

J.  VxRNON  Ballard, 
Acting  Administrator  of  Pension 
and  Welfare  Benefit  Pro¬ 
grams,  Department  of  Labor. 

Jeromx  Kurtx, 
Commissioner  of  Internal 
Revenue. 

(FR  Doc.77-14113  FUed  6-l»-77:8:4S  uni 
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